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1 Introduction  
 

1.1 Adult Social Care has a statutory responsibly to provide care to a person who 
meets eligibility as per the Care Act 2014 when the need is identified for 
residential or nursing care, and in meeting that need by arranging care and 
support for an individual, it is legally responsible for contracting with the care 
provider. 

 

1.2 Portsmouth City Council have a brokerage system for the commissioning of 
residential/nursing accommodation. This system will determine what is a 
reasonable price to meet a person's eligible need; considering the level of care 
and support required and the current market value. Once the commissioning 
price has been established this will be the basis for setting the individual's 
personal budget and Portsmouth City Council will not fund more than this value 
barring exceptional circumstances. 

 

1.3 A financial assessment will be completed to take account of the client's ability to 

contribute towards the cost by the Council in the meeting of their needs. This 

assessment is based on their income, savings and any other capital. This is 

usually known as the "Client Contribution". Reference should be made to the 

Care Act and the Councils ASC Charging Policy for further information and 

guidance.  
 

1.4 Where an individual chooses accommodation above the determined personal 

budget a top up would be required. Reference should be made to the Councils 

"Choice Policy",  
 

There are two types of top-ups:  

• first-party top-up, where the person provides their own money - at 

present, there are only limited circumstances in which first-party top-ups 

may be made. 

• third-party top-up, where the top-up is funded by someone else, e.g., a 

relative.  
 

2 Purpose   
 

2.1 The purpose of the Adult Care & Support Top-up Policy is to set out: 

 

• When a top-up would apply 

• How a top-up it is calculated 

• The process for agreeing a top-up  
 

2.2 This policy applies to adults that have been assessed by the Council and have 

been found to have eligible needs for care and support under the Care Act 2014. 

This policy is followed by staff when a person chooses more expensive care and 

support than is allocated to them in their personal budget to meet the needs the 

Council is required or chooses to meet; the additional payment for such care is 

commonly referred to as a ‘top-up. 
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2.3 The Choice of Accommodation Regulations that provides for top-up payments, 

enables individuals to choose their preferred residential setting for care, relating 

to situations in which a person is receiving care in certain types of 

accommodation outside of the home. Where a person is receiving care in their 

own home or in the community, they are not barred from purchasing additional 

care to what is provided by the Council if they wish to do so and are able to pay 

for it. Similarly, a third party is not barred from purchasing additional care for 

another person.  

However, where care is being provided in the community by the Council, there 
is presently no legal framework which exists for the Council to assess of a ‘top-
up’ payment to be combined with Council contributions and the person’s care 
charges to pay for an alternative care package.  

 

3 Statement of Policy  
 

3.1 In some cases, a person may actively choose a setting that is more expensive 
than the amount identified for the provision of the care and support in the 
personal budget. 

 
Adult Social Care staff must ensure, before a top up is discussed, that the 
person is actively making a choice to opt for a more expensive option. The 
council should evidence the price identified via the Councils brokerage system 
and how this is used to set a person's personal budget. Discussion surrounding 
accommodation should be recorded. 
 

Where the person has chosen care and support costs more than the personal 
budget, a contractual arrangement will need to be made as to how the 
difference will be met. This is known as an additional cost or ‘top-up’ payment 
and is the difference between the amount specified in the personal budget and 
the actual cost of the care. In such cases, the Council will arrange for the care, 
provided a third party (or in certain circumstances a first party) is willing and 
able to meet the additional cost, and that this is sustainable. This will be 
confirmed via a level of affordability assessment of the First or Third Party.  
 

In exceptional circumstances, the person in need of services may be able to 
meet the top up themselves from their own financial resources known as a 
First party top up - for example if the individual is subject to Section 117 
aftercare or has signed up or intending to sign up to the deferred payment 
scheme and has the available capital to meet the top-up payments within the 
first 12 week disregard period.  
 

If certain eligibility criteria are met and with prior approval from the service, the 
client may be able to add the first party top up amount required for the 12 week 
property disregard period to a deferred payment loan - refer to point 3.9 for 
further guidance on this. 
 

Mental capacity will need to be a consideration prior to acceptance of any first 
party top up. Reference should be made to the Care Act 2014 and the councils 
ASC Charging Policy.  

 

3.2 The cared for person has the right to choose the care provider that they wish 
to deliver their care and support, reference should be made to ASC Choice 
Policy, subject to certain conditions, such as: 

 

• the care and support is suitable in relation to the person’s assessed needs. 
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• to do so would not cost the Council more than the amount specified in the 
adult’s personal budget for care and support of that type. 

• the care and support is available; and 

• the provider of the care and support is willing to enter into a contract with 
the council, to provide the care at the rate identified in the person’s 
personal budget, on the council’s terms and conditions. 

 

3.3  The Council is required to provide at least one option that is available that is 
affordable within the Council normal expected expenditure. If no preference 
has been expressed and no suitable care and support is available, in 
exceptional circumstances the Council may arrange care at a more expensive 
rate and adjust the budget accordingly, to ensure that needs are met. In such 
circumstances, the Council cannot ask for the payment of a ‘top-up’ fee and 
will not seek to undertake a financial assessment of any potential third-party 
representative.  

 

3.4 Where a person contributes to the cost of their care, following the completion 
of a financial assessment, they must not be asked to pay more than their 
assessment shows they can afford. 

 

3.5 Where a person has chosen care and support that is more expensive, the 
Council will take steps to ensure that the person understands the full 
implications of this choice, by providing sufficient information and advice to 
ensure they understand the terms and conditions. This should include for 
example that a third party, or in certain circumstances the person needing 
care and support, will need to meet the additional cost of that setting for the 
full duration of their stay, and that should the additional cost not be met they 
may be moved to an alternative care provider. 

 

3.6    The Council must ensure that the person paying the ‘top-up’ is willing and able 
(via a level of confirmed affordability assessment) to meet the additional cost 
for the likely duration of the arrangement, Portsmouth City Council expects 
the affordability to be sustainable for a period no less than 2 years. Therefore, 
it must ensure that the person paying the ‘top up’ can evidence sustainability 
of meeting any top up and willing to enter into a written contractual agreement 
with the Council. 

 

The agreement will include the following: 

• the additional amount to be paid; 

• the amount specified for the accommodation/care in the person’s 

personal budget; 

• the frequency of the payments; 

• to whom the payments are to be made; 

• provisions for reviewing the contractual agreement; 

• a statement on the consequences of ceasing to make payments; 

• a statement on the effect of any increases in charges that a provider 

may make; 

• a statement on the effect of any changes in the financial circumstances 

of the person paying the ‘top-up’. 

• agreement to pay via Direct Debit.  

• A copy of the affordability assessment. 
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3.7 The amount of the ‘top-up’ should be the difference between the actual costs 
of the preferred provider and the amount that the Council would have set in 
a personal budget, to meet the person’s eligible needs by arranging or 
providing accommodation of the same type. 

 

3.8 This top up amount must be paid, by signed contractual agreement, directly to 
the council, enabling the council to pay the full cost of the care to the care home 
(which will include the council's contribution, client's contribution, and the 
contribution/top up amount). 

 

There are other terms and conditions which must be clearly explained and 
documented regarding the consequences should payments not be upheld as 
originally agreed, and the potential impact of annual price increases and 
annual review of client contribution: 

 

• Failure to keep up with the top-up payments may result in the service 
user having to move to other accommodation, subject to a full care 
assessment of needs 

• any increase in the service user's income will not necessarily lessen the 
need for a top-up contribution as their income is subject to a means 
tested financial assessment by the council in the normal way; 

• any rise in the accommodation fees will not automatically be shared 
between the council Servicer User and first / third party. 

 

3.9 If an individual owns a property, has been assessed as a self-funding client 
and is going to enter into a Deferred Payment Arrangement with the Council, 
they may be able to add the value of a first party top up for the 12-week 
property disregard period to the Deferred Loan, which will be repaid when the 
property is sold.  
Approval for such an agreement will be considered on a case-by-case basis.  
 

To be considered eligible for this, the following criteria must be met: 
 

• The individual is in permanent residential/nursing care; owns a property 
and is eligible for the 12-week property disregard and has been assessed 
as a self-funder from week 13. 
 

• The council have agreed a funding rate for the 12-week property disregard 
period but a top up is required due to the individual choosing a more 
expensive home to reside in. 
 

• The individual cannot afford to pay the top up themselves from capital held 
in the bank confirmed via a completed affordability assessment carried out 
by the FAB team. 
 

• Adding the top up amount to the Deferred Loan should only be considered 
as a last resort and there is no one else who can pay the top up i.e. a third 
party and all other options have been explored. 
 

• The individual will be signing up to a deferred payment loan from week 13 
in order for the council to lend the care home fees until the property is sold. 

 

• The property has sufficient equity available to loan against which includes 
the total top up amount for the full period plus a minimum of 2 years 
sustainability for the deferred loan and this has been confirmed via the 
completion of a sustainability assessment carried out by the FAB team. 

 

If the individual does not meet all the eligibility criteria, the first party top up 
cannot be added to the deferred payment arrangement and the allocated social 
worker will need to consider other options available for the residential/nursing 
care placement.  
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4 Responsibilities   
 

4.1 The amount of the top-up must be agreed at the time the person starts receiving 
care and support, or when they go into a care home, therefore should form part 
of the Social Care assessment. 
 

4.2 Where it is indicated to the Social Worker that more expensive accommodation 
is the preferred choice and not the placement offered by PCC, a referral should 
be made to the FAB team immediately to ensure the First or Third party are 
aware of the implication of this choice. 

 
4.3 Terms and conditions of first and third-party top ups should be made clear by 

the FAB Team to the cared for person and the third party, so they are able to 
make an informed choice regarding the financial responsibility. 

 

4.3   Only one person can be named as being the first or third-party contributor, but 

this does not mean that family members cannot agree to make the payment 

between themselves. It does mean that one member of the family is responsible 

for making the payment and will be liable for any default on payment to the 

Council.  

4.2   The designated first or third-party will be required to sign a direct debit mandate 

for the payment of the agreed top up value to be paid on the 15th of each month, 

see appendix 1. 

4.3  The first or third-party must be in a position to maintain the top-up payments 

themselves.  

In respect of a third party top up, the third-party cannot use the cared-for 

person’s savings or income to fund the top-up payments.  

4.4 An affordability assessment, subject to how the top up is to be met (Capital or 
Income), should be completed to ensure the Council is satisfied that the financial 
resources are adequate to meet the defined top up and is sustainable for a 
period no less than 2 years, see appendix 2.  
 

4.5 Once the Council has completed the affordability assessment the first or third-
party will be required to sign a contractual first or third party top up agreement, 
see appendix 3. Once the Council have all three documents (affordability 
assessment, signed Direct Debit mandate and signed first or third-party 
contractual agreement) they will proceed in the commissioning and contractual 
arrangements with the care provider.  

 

4.6 In the absence of the above-mentioned, the Council will not enter into the First- 
or Third-Party arrangement.  

 

4.7 Placement should only happen after the Council is satisfied, via an affordability 
assessment, that the first or third party has the funds to make the payments 
agreed. 

 
4.8 The signed first or third-party top up agreement, and affordability assessment 

will be reviewed annually by the FAB team and ensure a new agreement is 
obtained in line with each price review. 
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4.9 There will still be a requirement for a level of assessment of the financial 
resources for the Adult receiving Care, as they will be expected to contribute 
based on their available income, capital as per the Care and Support (Charging 
and Assessment of Resources) Regulations 2014, and the Care and Support 
and Aftercare (Choice of Accommodation) Regulations 2014. 

 
4.10 Where care homes seek to increase the resident’s fee (likely at least annually), 

this will affect the amount of the top up contribution. The council will write to the 
liable party in such cases and request the signing of a new first or third-party 
contractual agreement. 

 
4.11 Where a request for a top-up agreement has been declined the decision will be 

confirmed in writing to the person receiving care and support and in the case of 

third-party top-ups, the identified third-party.  

4.12 If the first or third-party believes that the Council has not applied the top-up 

policy correctly, they can ask the Council to reconsider their decision. All 

requests for reconsideration must be received in writing setting out the reasons 

for the request for reconsideration. All requests will be considered by the 

Council’s ASC Head of Service to check that the policy had been applied 

correctly. 

4.13 If the person making the top-up is at risk of not being able to pay, attempts would 

be made to negotiate with the provider a reduction in the top-up to an affordable 

rate. Where this is not possible an alternative provider may need to be sought 

after a new care needs assessment. It may be necessary for the person 

receiving care to move to alternative residential accommodation.  

4.14 Should the first or third party fall into arrears with the payment required, the local 

authority will continue to attempt to recover the monies owed in line with PCC 

ASC Debt Recovery Policy. 
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Appendix 1 - Direct Debit Mandate 
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Appendix 2 - Affordability Assessment of Third Party 
 

2a Assessment of Income 
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2b Assessment of Capital 
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Appendix 3 - Contractual Agreement - Third Party 
 

Third Party Top Up - Contractual Agreement 
 

Dated:                   

This Agreement is made between:  

Portsmouth City Council, Civic Offices, Guildhall Square, Portsmouth, PO1 2AR   

and 

[Insert name of the 'Third Party’] 

[Insert address of the 'Third Party’] 

Each a ‘Party’ and together the ‘Parties’  

This Third-Party Agreement is supplementary to the Individual Placement Agreement and the 

Services Agreement and is made in respect of:    

Name of Person:  

SSRef:  

Name of Chosen Care Home:  

Name of Third Party:  
 

YOU MAY WISH TO SEEK INDEPENDENT LEGAL ADVICE AS TO YOUR COMMITMENT 
AND OBLIGATIONS UNDER THIS THIRD-PARTY AGREEMENT. 

 

 The Parties agree that:  
 

1. This Third Party Agreement shall commence on [insert date]  
 

2. The Third Party Top Up shall be as set out in Annex 1 to this Agreement.  
 

3. Where the costs of a Placement are more than the Council’s Contribution and if relevant, 
the Health Contribution and the Persons Contribution, a third party may enter into this 
Third-Party Agreement with the Council to pay the Third Party Top Up.  

 
4. The Third Party must be able to demonstrate to the Council that the Third Party Top Up is 

affordable to them and provide evidence of this to the Council if requested.     
 

5. The Parties agree that the level of Third-Party Top Up required will be the difference 
between the Fees and the total of the Council’s Contribution, the Person’s Contribution (if 
relevant) and the Health Contribution (if relevant).  
 

6. The Third Party understands that payment of the Third Party Top Up is an ongoing 
commitment for which they remain liable until the placement ends.   

 
7. The Third Party shall pay the Third Party Top Up for the duration of the Placement.  

 

8. The Council shall notify the Third Party of any increases to the Third Party Top Up in writing 
at least four 4 weeks in advance with the reason(s) clearly evidenced.  Any increase will 
be the catalyst for the Council to undertake a value for money assessment to ensure the 
Third-Party Top Up remains affordable and reasonable.      
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9. The Third Party shall pay the Third Party Top Up to the Council within the payment terms 
of the received invoice.   

 
10. The Council shall have the right to charge interest on any overdue payment at the 

applicable rate under the Late Payment of Commercial Debts (Interest) Act 1998, accruing 
on a daily basis from the due date up to the date of actual payment, whether before or 
after judgment.  

 
11. The Third Party shall remain liable for any unpaid Third Party Top Up payment and the 

Council reserves the right to recover from the Third Party any outstanding Third Party Top 
Up that becomes due.  

 
12. The Third Party understands that the failure to continue payment of the Third Party Top 

Up may result in the need to move the above named "Person" to another room within the 
Care Home or an alternative care home that can meet the Person’s Needs within the total 
sum of the Council’s Contribution, the Person’s Contribution (if relevant) and the Health 
Contribution (if relevant).  Any decision of this nature would be fully risk assessed by the 
Council with the Person’s individual safety as paramount and discussed with the Person 
and the Persons Representative.    

 
13. In the event that the Third Party is unable to continue to make the Third-Party Top Ups it 

is the responsibility of the Third Party to contact the Council immediately to discuss the 
change in circumstances.    

 
14. The Third Party understands that the Council may look to terminate a Placement if the 

Third-Party Top Up remains unpaid for eight 8 weeks or more.  
 

15. For the avoidance of doubt this Third-Party Agreement shall terminate immediately if a 
Persons Placement is terminated and no further Placement is made.  

 
16. The Council shall maintain clear records showing the amount of Third-Party Top Up 

received.  
 

17. The Parties agree that nothing contained in this Third-Party Agreement, and no actions 
shall be taken by the Parties pursuant to this Third Party Agreement, and will be deemed 
to constitute a relationship between the Parties of partnership, joint venture, principal and 
agent or employer and employee.  Neither Party has, nor may it represent that it has, any 
authority to act or make any commitments on the other Parties behalf.      
 

IN WITNESS whereof this Agreement has been signed by the Parties hereto and is intended to 
be and is hereby delivered on the day and year first above written.  
 
SIGNED: 
 
on behalf of PORTSMOUTH CITY COUNCIL 
 
……………………………………………………….…  
Authorised Officer  
 
……………………………………………………….... 
Third Party  
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ANNEX 1  
 
The Third Party shall pay the Council the Third Party Top Up of:  
 

£ 0.00      per week   
 
To commence from (enter start date), until placement end, unless ended in accordance with notice 
periods as defined in this agreement of 4 weeks.  
 
The Third Party top up billing cycle will be weekly (Monday - Sunday), this will be invoiced monthly 
denoting either 4- or 5-weeks charge(s) subject to the number of Sundays within the calendar 
billing month.  
 
In accordance with the Third Party Top Up Agreement   
 
The Affordability Assessment shall be reviewed on an annual basis.  The level of the Third Party 
Top Up shall be reviewed following any subsequent Affordable Assessment of a Person.   
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Appendix 3 - Contractual Agreement - First Party 
 

First Party Top Up - Contractual Agreement 
 

Dated:                   

This Agreement is made between:  

Portsmouth City Council, Civic Offices, Guildhall Square, Portsmouth, PO1 2AR   

and      [Insert name of the 'First Party’] 

of      [Insert address of the 'First Party’] 

 

Each a ‘Party’ and together the ‘Parties’  

This First-Party Agreement is supplementary to the Individual Placement Agreement and the 

Services Agreement and is made in respect of:    

Name of Person:  

SS Ref:  

Name of Chosen Care Home:  

Name of First Party:  

Eligibility of First Party Top up: (tick whichever is applicable) 

1. The person named above is subject to S171 aftercare 

 

2. The person named above is subject to a 12-week property disregard     

If the individual does not meet either of the above criteria, they cannot enter a first party top up 
agreement.  

 
YOU MAY WISH TO SEEK INDEPENDENT LEGAL ADVICE AS TO YOUR COMMITMENT 

AND OBLIGATIONS UNDER THIS FIRST-PARTY AGREEMENT. 
 

 The Parties agree that:  

1. This First-Party Agreement shall commence on   [insert date]  

 

2. The First Party Top Up shall be as set out in Annex 1 to this Agreement.  

 
3. Where the costs of a Placement are more than the Council’s Contribution and if relevant,    

the Health Contribution and the Persons Contribution, a first party may enter into this First-

Party Agreement with the Council to pay the First Party Top Up subject to meeting the set 

eligibility criteria above in accordance with the Care Act 2014.  

 
4. The First Party must be able to demonstrate to the Council that the First Party Top Up is 

affordable to them and provide evidence of this to the Council if requested.     
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5. The Parties agree that the level of First-Party Top Up required will be the difference 

between the Fees and the total of the Council’s Contribution, the Person’s Contribution (if 

relevant) and the Health Contribution (if relevant).  

 
6. The First Party understands that payment of the First Party Top Up is an ongoing 

commitment for which they remain liable until the placement ends.   

 

7. The First Party shall pay the First Party Top Up for the duration of the Placement.  

 
8. The Council shall notify the First Party of any increases to the First Party Top Up in writing 

at least four 4 weeks in advance with the reason(s) clearly evidenced.  Any increase will 

be the catalyst for the Council to undertake a value for money assessment to ensure the 

First-Party Top Up remains affordable and reasonable.      

 
9. The First Party shall pay the First Party Top Up to the Council within the payment terms 

of the received invoice. 

 
10. If agreement has been sought and eligibility criteria met to add the First Party Top Up 

amount for a 12 week property disregard period to a Deferred Payment Arrangement, the 

First Party individual understands that the full amount of the top up will be added to the 

deferred payment loan and repaid in full when the property is sold.   

 
11. The Council shall have the right to charge interest on any overdue payment at the 

applicable rate under the Late Payment of Commercial Debts (Interest) Act 1998, accruing 

on a daily basis from the due date up to the date of actual payment, whether before or 

after judgment.  

 
12. The First Party shall remain liable for any unpaid First Party Top Up payment and the 

Council reserves the right to recover from the First Party any outstanding First Party Top 

Up that becomes due.  

 
13. The First Party understands that the failure to continue payment of the First Party Top Up 

may result in the need to move the above named "Person" to another room within the 

Care Home or an alternative care home that can meet the Person’s Needs within the total 

sum of the Council’s Contribution, the Person’s Contribution (if relevant) and the Health 

Contribution (if relevant).  Any decision of this nature would be fully risk assessed by the 

Council with the Person’s individual safety as paramount and discussed with the Person 

and the Persons Representative.    

 
14. In the event that the First Party is unable to continue to make the First-Party Top Ups it is 

the responsibility of the First Party to contact the Council immediately to discuss the 

change in circumstances.    

 
15. The First Party understands that the Council may look to terminate a Placement if the 

First-Party Top Up remains unpaid for eight 8 weeks or more.  

 
16. For the avoidance of doubt this First-Party Agreement shall terminate immediately if a 

Persons Placement is terminated and no further Placement is made.  
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17. The Council shall maintain clear records showing the amount of First-Party Top Up 

received.  
 

18. The Parties agree that nothing contained in this First-Party Agreement, and no actions 

shall be taken by the Parties pursuant to this First Party Agreement, and will be deemed 

to constitute a relationship between the Parties of partnership, joint venture, principal and 

agent or employer and employee.  Neither Party has, nor may it represent that it has, any 

authority to act or make any commitments on the other Parties behalf.      

IN WITNESS whereof this Agreement has been signed by the Parties hereto and is intended to 

be and is hereby delivered on the day and year first above written.  

SIGNED: 
 
on behalf of PORTSMOUTH CITY COUNCIL 
  
 
……………………………………………………….…  
Authorised Officer  

 
……………………………………………………….... 
First Party  
 
ANNEX 1  
 

The First Party shall pay the Council the First Party Top Up of:  
£                     per week   
 
To commence from              (enter start date), until placement ends, unless ended in accordance 
with notice periods as defined in this agreement of 4 weeks. 
 
or 
In respect of a 12-week property disregard period the first party top up shall be for the period of 
(enter start date) and (enter end date) 
 
Total amount of top up to be paid for the property disregard period = £ enter total amount 
 
*I understand that the First Party top up billing cycle will be weekly (Monday - Sunday), this will 
be invoiced monthly denoting either 4- or 5-weeks charge(s) subject to the number of Sundays 
within the calendar billing month and I will receive an invoice at the end of each month in order 
to pay the top up amount. 
 
or 
*I understand that the First Party top up billing cycle will be weekly (Monday - Sunday), this will 
be invoiced monthly denoting either 4- or 5-weeks charge(s) subject to the number of Sundays 
within the calendar billing month and I will receive an invoice at the end of each month. 
I understand that the full amount of the top up will be added to the Deferred Payment 
Arrangement being entered into with the Local Authority effective from (enter start date of DPA), 
and will be repaid in full with the Deferred Payment Loan when the property is sold. 
 
(*Delete whichever is not applicable) 
 

The Affordability Assessment shall be reviewed on an annual basis.  The level of the Third Party 

Top Up shall be reviewed following any subsequent Affordable Assessment of a Person.  
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